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In this action brought by Plaintiffs Janes McHenry and R
Janes Matyas on behalf of a class of enpl oyees and forner
enpl oyees of Defendants Bell Atlantic Corporation (“Bel
Atlantic”) and Cell Co Partnership d/b/a Bell Atlantic Mbile
Systens (“BAMS’) (collectively “Defendants”), Plaintiffs make one
claimof breach of fiduciary duty under sections 404 and 502 of
ERI SA, 29 U.S.C. 88 1104 and 1132(a) (Count One), as well as a
federal common | aw cl ai mof equitable estoppel (Count Two). A
further claimof breach of fiduciary duty (Count Three) has been
dropped pursuant to a stipulation of the parties.

On August 18, 1998, this Court certified the foll ow ng cl ass
as to Counts One and Two:

Al'l enpl oyees of Bell Atlantic Mbile who were fornerly

enpl oyed by Bell Atlantic Corporation and to whom

representations were made by the nmanagenent of Bel

Atlantic Corporation, acting in its own nane and
t hrough the nmanagenent of its wholly-owned subsidiary,
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Bell Atlantic Mbile, that the enpl oyees’ pension

benefits would remain the sanme if they transferred

their enploynent to Bell Atlantic Mbile.

Presently before the Court are two notions by the
Def endants, one for summary judgnent against the two naned
plaintiffs, and the other to decertify the class. Because the
issues in these notions are interrelated, the Court wll address
themin the sane opinion. For the reasons stated bel ow, the

Def endants’ notions for summary judgnent agai nst the two naned

plaintiffs and to decertify the class will be deni ed.

The facts about which there are no genuine issues, as
di scl osed by the adm ssible exhibits, depositions and affidavits
submtted in connection wth these notions, are summari zed as
fol |l ows:

Transferees fromBell Atlantic to BAMS

Bell Atlantic Mobile Systens (“BAM5S’) was created as a
subsidiary of Bell Atlantic in 1984. On January 1, 1985, the
Bell Atlantic Enterprises Retirenent Plan (“BAERP’) was created
for enpl oyees of Bell Atlantic’s “enterprise,” or non-regul ated
conpani es, including BAMS. BAERP was a defined benefit pension
plan in which a participant received a defined nonthly benefit
based on age, years of service and conpensation history. The

benefits offered to BAMS enpl oyees t hrough BAERP were the sane as



t hose offered to non-union enployees of Bell Atlantic s “l and-
line,” or regul ated businesses through the Bell Atlantic
Managenent Pension Plan (“BAVPP").

Many BAMS enpl oyees were former Bell Atlantic enpl oyees who
transferred to BAMS either of their own initiative or after
havi ng been recruited. Many of the Bell Atlantic enpl oyees who
were considering a transfer to BAMS asked the hiring managers who
i nterviewed them whether or not their pensions would be affected
by transferring fromBell Atlantic to BAMS. Many transferees
were told by hiring managers that their benefits would be the
sanme at BAMS as at Bell Atlantic.

For many Bell Atlantic enployees transferring to BAMS, the
benefits they began receiving at BAMS at the tinme of their hire
were the sane as those they had received at Bell Atlantic. In
sone instances, however, the information received by transferring
Bell Atlantic enployees was not accurate. Sone enpl oyees were
transferring fromunion to non-union jobs, and there was no
“bridgi ng” of pension benefits between the union and the non-
uni on plan. These enpl oyees now have two plans which, in the
aggregate, will be | ess valuable than the single pension they
woul d have received had they not transferred.

Until 1993, BAMS managenment was unaware of the bridging
i ssue, and any uni on enpl oyees transferring to BAMS were

m si nformed when they were told that their benefits would remain



the sane. |In 1993, when it was discovered that enpl oyees com ng
fromthe union plan could not bridge their benefits, future
transferees were informed of this fact. However, those enpl oyees
who had already transferred to BAMS fromthe union plan were not

i nf or med.

The transferees apparently relied on the benefits
information they received fromthe hiring managers who
interviewed them or human resources representatives. As
transferees fromone Bell Atlantic conpany to another, they were
not required to interview with a human resources or benefits
representative as part of the hiring process. According to
conpany practice, interviewi ng a prospective transferee from
another Bell Atlantic conpany was handl ed by the BAMS hiring
manager under whose supervision the transferee mght ultimately
work. Once a decision was nade to extend a job offer to a
prospective transferee, he or she received a formletter in which
the transferee was told to direct any questions or requests for
further information to the hiring nmanager.

Pat Hall, who served as the Pension Specialist responsible
for overseeing the adm nistration of pension plans for Bel
Atlantic’s non-regul ated conpani es (including BAMS), testified
that she was aware of no procedures or policies that governed the
handl i ng of pension-related inquiries by BAMS enpl oyees or

prospective transferees. She believed that such inquires would



be handl ed by either the Human Resources people at BAMS or the
managers responsi ble for interviewng and hiring. Jeanne Kappel,
who served as Director and later as Vice President of Human
Resources, also testified that she was not aware of any rel evant
practice, policy, guidelines or protocol bearing on howto
respond to such inquiries.

Pensi on Pl anni ng at BANS

In May of 1992, BAMS acquired Metro Mobile, another cellular
conpany. Metro Mobile had no defined benefits plan, and a | ower
overall cost of conpensation and benefits than for BAMS
enpl oyees. Bell Atlantic and BAMS managenent consi dered the
need for a benefits structure at BAMS to cl ose the gap between
BAMS and the fornmer Metro Mobil e enployees. They hired a
consultant to performa survey of benefits provided by other
enpl oyers in the cellular business and conparable industries. In
1993 the resulting study reveal ed that the origi nal BAMS
enpl oyees’ benefits (not including the new Metro Mobil e
enpl oyees) exceeded industry norns. Based in part on the results
of this study, the Bell Atlantic staff with responsibility for
benefits planni ng began | ooking for ways to cl ose the gap between
the former Metro Mobile and origi nal BAMS enpl oyees, and to bring
BAMVS benefits in line with the fiftieth percentile of the
cellular industry.

As part of this effort, BAMS managenent declined to



partici pate when, in June of 1994, Bell Atlantic decided to anmend
the base period used to calculate retirenment benefits. One of
the factors used to determne a participant’s nonthly retirenent
benefit under both the BAMPP and t he BAERP pl ans was the average
annual conpensation earned during a five year “base period.”
Under both plans, the base period was April 1, 1979 through March
31, 1984. Effective June 27-28, 1994, Bell Atlantic changed the
base period for both BAMPP and BAERP to the period January 1,
1987 through Decenber 31, 1991. This neant that for enpl oyees
whose conpensation had increased in the 1980's and early 1990's,
their pensions would be cal cul ated using a hi gher average
conpensation |evel, having the effect of increasing a retiree’s
mont hly pensi on benefit. However, enployees of BAMS, while
participants in BAERP, were specifically excepted fromthis
anended base period. Enployees of BAMS were al so not inforned
that the base period had been anended for other Bell Atlantic
enpl oyees.

Pensi on Pl anning for the Cell Co Joint Venture

On June 30, 1994, it was publicly announced that effective
July 1, 1995, BAMS and NYNEX would enter into a joint venture,
creating a newentity called Cell Co. Bell Atlantic would have
roughly a 62% interest in Cell Co, which would not be part of a
group of trades or businesses under the conmon control of either

Bell Atlantic or NYNEX



Fol | owi ng that announcenent, a Human Resources Integration
Committee was formed with representatives of both Bel
Atl antic/ BAMS and NYNEX, charged with designing a benefits
structure for Cell Co. A Septenber 29, 1994 nenorandum from Susan
McC ai n, responsible for pension planning at Bell Atlantic,
recorded that “[t]he assignnment [of the HR Integration Commttee]
is to design the benefits programthat [Cellco] should have if it
were a new conpany starting out with no prior benefit structures
in place.” Ms. McCl ain’s nmenorandum concl uded that “[t]here is
obvi ously not sentinent for continuing the career average pay
plan into the new conpany.” Regarding the benefits planning that
began in the fall of 1994, Gary Sinko, the Director of Benefits
Planning, |likew se testified that the benefits package for Cell Co
enpl oyees woul d be conpletely new, “and that it would be
conpetitive, neaning | ow cost and not | ook |ike the cost
structure of an enpl oyee benefit plan offered in a traditional
phone conpany.” M. Sinko further testified that no real
consi deration was ever given to the idea of continuing the
exi sting career average defined benefits pension plan for the new
joint venture. The Court’s attention has not been called to any
evidence indicating that the transferees were advised of the
contents of Ms. McC ain’s menorandum of Septenber 29, 1994 or M.
Sinko’s coments that the benefits package for Cell Co enpl oyees

woul d be conpl etely new and woul d not | ook |ike the cost



structure of an enployee benefit plan of a traditional tel ephone
conpany.

On January 5, 1995, the HR Integration Commttee finalized
its recomrendation that the defined benefits plan would be
term nated upon the commencenent of the Cell Co joint venture.
The comm ttee al so recommended that retirenment benefits would be
provided at Cell Co in the formof a defined contribution plan
with profit sharing conponents. In a defined contribution plan,
each enpl oyee has a separate account, into which contributions
are placed on his or her behalf in a trust fund; the accounts
then grow over tine as a result of new contributions and
i nvest ment returns. Thi s recomendati on was adopted on January
12, 1995 by the acting “board” for the Cell Co joint venture.

On April 25, 1995, a formletter was sent to nost BAMS
enpl oyees who were being offered positions at the Cell Co joint
venture. These enpl oyees were required to accept Cell Co’s offer
of enploynent by April 27, 1995. The follow ng nonth, certain
BAMS enpl oyees received formletters dated June 13 and 19, 1995,
wth informati on about the future treatnent of the pension plan
as to Cell Co enpl oyees. These letters infornmed enpl oyees of
certain alternatives on how they could el ect recei pt of accrued
benefits, but the letters did not provide information about the
val ue of these benefits, nor did it provide a general explanation

as to how such val uati ons woul d be cal cul at ed.



Pensi on Val uati ons Upon the Term nati on of the BAMS Pensi on Pl an

The Cell Co joint venture becane effective on July 1, 1995.
Cel | Co/ BAMS enpl oyees received their pension val uations between
Cct ober 1995, and March 1996. During this sane tinme franme, Bell
Atl antic announced plans to restructure BAMPP, the defined
benefits plan for the |l and-line conpanies. Thus, around the sane
time that Cell Co/ BAMS enpl oyees were receiving their pension
val uations, the land-line enpl oyees who participated in BAMPP
were al so receiving theirs. Al though the Cell Co/ BAMS enpl oyees
and the | and-line enpl oyees had until very recently participated
in al nost identical pension plans, there were disparities in
their pension val uations.

One of the reasons for the disparity was that the new base
period, as discussed previously, was used to cal cul ate pensi on
valuations for the land-1ine enployees, but the old base period
was used for Cell Co/ BAMS enpl oyees. Another source of the
disparity lay in the use of a “transition nmultiplier” to enhance
the valuations for the land-line participants of BAMPP. Such a
transition nultiplier was not used to calculate the val ue of BAMS
enpl oyees’ pensi ons.

By way of background, under a service-average defined
benefit pension plan |like the BAMPP or BAERP pl ans, a person who
retires early (before full service pension eligibility) wll

suffer a large | oss of benefits, because a significant anount of



a participant’s pension valuation is built up in the very | ast
years before full service pension eligibility. This rapid build-
up in the final years is commonly referred to as the “hockey

stick effect,” because a graph show ng year-by-year pension
benefit gromh leading up to the tinme of full service pension
eligibility would resenble a hockey stick, with a sharp upturn
near the end of the period.

The effect of restructuring BAMPP was to take away the final
and nost inportant phase of benefit accrual for participants who
had not yet reached full service pension eligibility. Wth the
restructuring of BAMPP, Bell Atlantic off-set the effect of
| osing the “hockey stick” for land-1ine enployees by adjusting
the valuation for |long service BAMPP participants through the use
of a “transition nultiplier” that varied from1l.0 to 3.094
dependi ng on a person’s age and years of service. The
term nation of the BAMS pension plan also had the effect of
| osing the “hockey stick” for BAMS enpl oyees who had not yet
reached full pension service eligibility. However, the pension
val uations for BAMS/ Cel|l Co enpl oyees were not increased by a
transition nmultiplier.

Plaintiffs claimthat if correct and conpl ete pension
i nformati on had been disclosed to themon a tinely basis, they
ei ther woul d never have transferred to BAMS or they would have

transferred to other Bell Atlantic conpanies. Had they never
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transferred, or had they transferred back to a Bell Atlantic
conpany, Plaintiffs would have been able to both preserve
continuous and uninterrupted service as a Bell Atlantic enpl oyee
for purposes of pension benefits, and they woul d have been able
to take advantage of the new base period and the transition
multiplier in the calculation of their pension val uations.
However, at sone tinme (the exact date is in dispute), BAMS

enpl oyees who took positions at Cell Co could no | onger transfer
back to another Bell Atlantic conpany in order to take advantage
of these benefits.

Janes McHenry

Janes McHenry is one of the two naned Plaintiffs in this
class action. M. MHenry began his career with AT&T Landl i nes
in 1969, and joined Bell Atlantic upon the breakup of AT&T in
1984. Aside froma short period of tinme in 1986 and 1987, M.
McHenry was a union-represented enpl oyee for the first twenty
years of his career. In late spring of 1989, he was contacted by
Davi d Heverling, a second-level manager at BAMS who was a forner
| and-1i ne manager for whom McHenry had previously worked. M.
Heverling recruited McHenry to work for his organi zation at BAMS
in a managenent position, wth managenent benefits.

M. MHenry testified that his first question upon being
recruited was “[Alm1| going to |lose anything in this as far as

t he pensi on goes by going over [to BAMS]? .... Dave, | have 20
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years of service, howis this going to inpact pensions, ny

pensi on?” According to M. MHenry's testinony, M. Heverling
assured himthat his pension benefits would not be adversely
affected by transferring to BAMS. M. MHenry understood this to
mean that his benefits under the union plan would be fully

bri dged.

M. MHenry did not nmake direct inquiries about his pension
to managers or specialists in the Human Resources or Benefits
departnents, nor to his union representatives. According to M.
McHenry’ s testinony, he believed, based on his own experience at
Bell Atlantic, that managers such as M. Heverling had correct
i nformati on regardi ng pensi ons, because enpl oyees at Bel
Atlantic customarily relied upon their managers for such
i nformati on.

After M. MHenry accepted a position at BAMS, but before
starting work there, he was contacted by a representative of the
human resources departnent. The HR representative confirnmed M.
Heverling’s information regarding his pension, and told M.

McHenry that the plans were the sane and that there was “no
problem” Later, at M. MHenry' s BAMS orientation, he received
a binder of benefits information, but there was nothing in the
section marked pension naterial .

As it turned out, M. MHenry' s union benefits were not

bri dged under the BAMS plan. There is nothing in the record to
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suggest that anyone at Bell Atlantic or BAMS intentionally

m sinformed M. MHenry about this aspect of his transfer.
However, in 1993, when the nmanagenent at BAMS becane aware of the
bridging issue, no effort was nmade to identify enpl oyees such as
McHenry who were inadvertently given msinformation in the past.
M. MHenry did not learn until late 1995, after the comrencenent
of the Cell Co joint venture, that his service under the union
pensi on plan would not be bridged. |In January or February of
1996, M. MHenry was first inforned of the actual valuation of
hi s pensi on benefits.

Janes Matvas

Janes Matyas began his career in 1970 as a co-op student at
Bell of Pennsylvania. At the tinme of his transfer to BAMS from
Bell Atlantic, he was Regional Director of Network Planning for
Pennsyl vania and Delaware. In late 1994 or early 1995, several
peopl e at BAMS, including Don Carretta, then a Director at BANS,
initiated conversations wwith M. Matyas about transferring. At
the time M. Matyas was speaking to M. Carretta about a possible
transfer to BAMS in early 1995, he heard runors about possible
pensi on plan changes that would affect BAMS and Bell Atlantic
| and-1ine enployees. M. Mtyas testified that he asked M.
Carretta what inpact a transfer would have on his pension, and
was told, “You won't be hurt by the pension, but it may get

better.” M. Carretta told M. Mityas that at BAMS he woul d have
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a defined benefit pension plan, a 401(k) savings plan, and a
profit-sharing plan.

According to M. Matyas’s testinony, he did not request
pension information from anyone other than M. Carretta because,
based on his own experience as a nmanager, M. Carretta was the
appropriate person fromwhomto obtain the information.

M. Matyas also testified that M. Carretta “basically ran his
own HR departnent. That’'s the way he described it to ne. So,
therefore, he had to be nore in tune with HR issues.”

In fact, M. Carretta’'s informati on was not accurate on two
counts. First, the BAMS pension plan would not provide benefits
for his service at BAMS based on the 1987-91 base period that
prevailed at Bell Atlantic. Furthernore, in January of 1995,
the board of the BAMS/ NYNEX venture had adopted the HR
Integration Conmttee’ s recommendation to term nate the BAMS
defi ned benefit plan, and he woul d not receive the benefit of a
transition nultiplier when his pension valuation was cal cul at ed.

M. Matyas transferred to BAMS on April 1, 1995. Wen he
| earned that the pension plan at BAMS was being term nated, he
al so believed, based on comruni cations from upper-1evel
managenent, that he could no |onger transfer back to Bel
Atlantic in order to reclaimhis superior benefits under his old
plan. Still later, M. Mtyas |earned that his pension val uation

under the new plan was inferior as conpared to what it would have
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been if he had stayed at Bell Atlantic. |In October of 1995 M.

Mat yas took a job offer at another conpany and | eft BAMS.

The Sunmmary Judgnent Mbtion

Rul e 56 of the Federal Rules of Ci vil Procedure provides
that a court shall grant summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed.R Cv.P.
56(c).

The law is clear that when a notion for summary judgnent
under Rule 56 of the Federal Rules of G vil Procedure is properly
made, the non-noving party cannot rest on the nere allegations of

the pleadings. Celotex Corp. v. Catrett, 477 U S. 317 (1986);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986). Rather, in

order to defeat the notion for summary judgnent, the non-novi ng
party, by its own affidavits, or by depositions, answers to
interrogatories or adm ssions on file, as stated in Fed. R G v.P.
56(e), "nust set forth specific facts showing that there is a
genui ne issue for trial." The Court, in determ ning whether
there is a genuine issue of material fact, draws all inferences

in favor of the non-noving party. Country Floors v. Partnership

of Gepner and Ford, 930 F.2d 1056, 1061 (3d Cr. 1991). However,
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“[t]he mere existence of a scintilla of evidence” in support of
t he non-novant’s position will not be sufficient to defeat a

nmotion for summary judgnent. Anderson, 477 U. S. at 252.

Plaintiffs’ Breach of Fiduciary Duty d ains (Count One)

The Plaintiffs’ first claimis that Defendants breached
their fiduciary duties under ERISA. The elenents of a claimof
breach of fiduciary duty under ERI SA are “proof of fiduciary
status, m srepresentation, conpany know edge of the confusion and

resulting harmto the enployees.” 1n re Unisys Corp. Retiree

Medi cal Benefit "ERISA” Litig., 57 F.3d 1255, 1265 (3d Cir.

1995), cert. denied, 517 U S. 1103 (1996). Plaintiffs claimthat

Def endants breached their duty to M. Matyas when M. Carretta
represented that his benefits would remain the sane or get
better, when in fact, as heretofore discussed, in Septenber of
1994 the HR Integration Commttee had al ready decided to
termnate the defined benefit pension plan upon the comencenent
of CellCo. Plaintiffs claimthat information regardi ng the way
hi s pension val uati on woul d be cal cul ated was nateri al
informati on which M. Matyas needed in deciding to accept a
position at BAMS, as well as in deciding to stay at BAMS/ Cel | Co,
rather than transferring back to a job at Bell Atlantic.
Plaintiffs claimthat Defendants breached their duty to M.

McHenry first through representati ons of benefits parity at the
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time he transferred to BAMS, when in fact his benefits were not
actually the sanme due to the lack of bridging between the union
and non-union plans. Plaintiffs claimthat Defendants continued
to breach their duty to M. MHenry when in 1993 they di scovered
the bridging issue and did not informhimof the consequences for
his pension. Plaintiffs also claimthat Defendants continued to
breach their duty to M. MHenry when they failed to i nform him
of upcom ng changes in the BAMS pension plan, first regarding the
change in the “base period,” and then later through failing to
affirmatively informhimof the Septenber 1994 decision to
termnate the defined benefit plan, as well as the nethod which
woul d be used to calculate his pension valuation. Plaintiffs
claimthat the information wthheld by Defendants was materi al

i nformati on needed by M. MHenry while he still had an option to
return to a job at Bell Atlantic where his pension would be

unaffected by the term nation of the BAMS pension plan.

VWhet her H ri ng Managers Were Agents of Fiduciaries

Def endants argue that they are entitle to summary judgnent
as to Count One, breach of fiduciary duty, because they claim
that any hiring managers who made representations of benefits
parity were not acting in a fiduciary capacity. In Taylor v.

Peoples Natural Gas Co., 49 F.3d 982 (3d Cir. 1995), the Third
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Crcuit held that the fiduciaries could be liable for the

m srepresentations of a non-fiduciary agent under the common | aw
doctrine of apparent authority, id. at 988-89, and cited the
Rest at enent (Second) of Agency 8 8 cms. a & ¢ (1958):

It is well settled that apparent authority (1) “results

froma manifestation by a person that another is his

agent” and (2) “exists only to the extent that it is

reasonable for the third person dealing with the agent

to believe that the agent is authorized.”

Plaintiffs have cone forward with evidence which raises
genui ne issues of material fact regarding whether the hiring
managers acted as the agents of the Defendant fiduciaries. There
are genui ne i ssues regarding the Defendants’ procedures for
provi di ng i nformati on about pension benefits, and whether or not
hi ri ng managers had authority to provide such information. There
are al so genui ne issues regardi ng the reasonabl eness of the
Plaintiffs’ reliance on pension information given to them by
hi ri ng managers.

Def endants al so argue that the adm nistrators of the BAMS
pension plan owed no fiduciary duties to Bell Atlantic enpl oyees
who were considering transferring to BAMS but who were not yet
participants in the BAMS plan. Plaintiffs have presented
evi dence whi ch rai ses genuine issues regardi ng the Defendants’
corporate structure and the identity of the sponsors and

adm nistrators of the pertinent pension plans. This evidence is

sufficient to raise a genuine issue of material fact with regard
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to the fiduciary status of enployees of BAMS vis a vis
prospective enpl oyees of Bell Atlantic seeking to transfer to

BANES.

VWhet her Def endants Breached Their Fiduciary Duties

Def endants al so argue that they are entitled to sumary
judgnent as to Count One, breach of fiduciary duty, because they
claimthey had no duty to affirmatively informPlaintiffs about
the changes in the BAMS defined benefits plan while Plaintiffs
still had a right to transfer to another job at Bell Atlantic.

In Fischer v. Philadelphia Electric Conpany, 994 F.2d 130 (3d

Cr. 1993), the Third Crcuit held that fiduciaries have a duty
not to m srepresent upcom ng changes in a benefits plan which are
under serious consideration. Fischer involved enpl oyees who
retired shortly before their enployer offered an early retirenent
pl an, or “sweetener.” The conpany had announced that it m ght

of fer such a plan, but when the enpl oyees, considering
retirement, inquired, they were told that no such plan was being
considered. The Third Crcuit held that while an ERI SA fiduciary
is “under no obligation to offer precise predictions about future
changes” to its benefits plans, it is nonetheless a breach of the
fiduciary’s duty to make material msrepresentations of fact to a
pl an partici pant about changes in pension benefits that are under

seri ous consi derati on. ld. at 135.
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In anther Third Circuit case, Bixler v. Central Pennsyl vani a

Teansters Health & Welfare Fund, 12 F.3d 1292 (3d Cr. 1993), the

Court held that “the duty to disclose material information ‘is

the core of a fiduciary’s responsibility.’”” Id. at 1300. The
Third Grcuit cited the Restatenent (Second) of Trusts:

[The trustee] is under a duty to comrunicate

to the beneficiary material facts affecting

the interest of the beneficiary which he

knows the beneficiary does not know and which

the beneficiary needs to know for his

protection in dealing with a third person
Rest at enent (Second) of Trusts 8 173, coment d (1959).

The Third Crcuit conti nued:

This duty to informis a constant thread in the

rel ati onshi p between beneficiary and trustee; it
entails not only a negative duty not to msinform but
also an affirmative duty to informwhen the trustee
knows that silence m ght be harnful.

Bi xl er at 1300. See also Unisys Corp. Retiree Medical Benefit

“ERISA” Litigation, 57 F.3d 1255, 1264 (3d G r. 1995),

(..."[When a plan adm nistrator ... fails to provide information
when it knows that its failure to do so m ght cause harm the
pl an adm ni strator has breached its fiduciary duty to individual

pl an participants and beneficiaries.”); daziers & d assworkers

Uni on Local No. 252 Annuity Fund v. Newbridge Securities, Inc.,

93 F.3d 1171, 1181 (3d Cir. 1996) (“...[I]t is clear that
ci rcunst ances known to the fiduciary can give rise to [an]
affirmative obligation even absent a request by the

beneficiary.”)
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Plaintiffs have come forward with evidence which raises
genui ne issues of material fact regardi ng whet her the Defendants
shoul d have told Plaintiffs about the changes in the BAMS pension
plan while they still had an opportunity to transfer to another
job at Bell Atlantic. There are genuine issues regardi ng when
changes in the BAMS pension plan were under serious
consi deration, and what the reasons were for making those
changes. There are further issues regarding when Plaintiffs were
fully infornmed of those changes, and when Plaintiffs |lost their
opportunity to transfer to another Bell Atlantic job in order to
avoi d any adverse effects those changes m ght have on their
pensions. These factual issues clearly preclude summary judgnent
for the Defendants on Plaintiffs’ breach of fiduciary duty

cl ai ms.

VWhether Plaintiff MHeny's Breach of Fiduciary Duty Caimis

Barred by ERISA's Statute of Limtations

Finally, Defendants argue that they are entitled to sunmary
judgnent as to Count One, breach of fiduciary duty, because they
claimthat M. MHenry's breach of fiduciary duty claimis tine
barred under the ERI SA statute of limtations which requires suit
within six years of the “last action which constituted a part of
the breach or violation.” 29 U S.C 8 1113(1)(A). As heretofore

di scussed, Plaintiffs have presented evi dence which raises
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genui ne issues regardi ng when changes to the BAMS pension plan
wer e under serious consideration, when Plaintiffs were inforned
of those changes, and when they |lost their opportunity to
transfer to another job in order to avoid the adverse effects of

t hose changes. Plaintiffs have presented evi dence which raises
the possibility that Defendants breached their on-going fiduciary
duties at least in 1994. Thus, Plaintiffs have created a genuine
i ssue of material fact about when the “last action which
constituted a part of the breach or violation” occurred, and thus
whet her or not Plaintiff MHenry's breach of fiduciary duty claim

is time-barred.

Plaintiffs’ Estoppel dains (Count Two)

Plaintiffs’ second claimis that Defendants recruited
Plaintiffs to work at BAMS with representations of pension parity
upon which the Plaintiffs relied, and that Defendants shoul d now
be estopped from denyi ng those representations. The el enents of
an estoppel claimunder ERISA are 1) a material representation,

2) reasonable and detrinental reliance upon the representation,

and 3) extraordinary circunstances. Curcio v. John Hancock

Mutual Life |Insurance Conpany, 33 F.3d 226, 235 (3d Cr. 1994).

VWhet her There are “Extraordi nary C rcunstances”

Def endants argue that they are entitled to sumary judgnent
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as to Count Two, equitable estoppel, because they claimthat the
named Plaintiffs have failed to raise a genuine issue of materi al
fact regarding the “extraordi nary circunstances” el enent of
estoppel under ERISA. The Third G rcuit has held that a
plaintiff “nmust do nore than nerely nake out the ‘ordinary

el ements’ of equitable estoppel to establish a claimfor

equi tabl e estoppel under ERISA.” Kurz v. Phil adel phia Electric

Co., 96 F.3d __, 1553 (3d Cir. 1996). Specifically, an equitable
estoppel claimrequires a show ng of “extraordi nary

ci rcunst ances,” such as a showing of “affirmative acts of fraud
or simlarly inequitable conduct by an enployer.” 1d. In Kurz,
the Court also noted that “extraordinary circunstances” have been
found based on “m srepresentations that arise[] over an extended
course of dealings between parties,” or “the vulnerability of
particular plaintiffs.” Id.

Plaintiffs have cone forward with evidence which raises
genui ne issues regarding the existence of the sort of
extraordinary circunstances required for an estoppel claim
Specifically, Plaintiffs have presented evidence raising genuine
i ssues regarding the length of tinme that Defendants were
consi dering changes in the BAMS pension plan. Plaintiffs have
further presented evidence raising genuine issues regrading
whet her, to what extent, and why Defendants wi thheld information

fromPlaintiffs about the effects those changes woul d have on
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their pensions. This evidence creates genuine issues of materi al
fact regarding the elenment of “extraordinary circunstances” in

Plaintiffs estoppel claim

Wiich Statute of Limtations Applies to Plaintiffs’ Estoppel

daim

Finally, Defendants argue that they are entitled to sunmary
j udgnment on Count Two, equitable estoppel, because they claim
that Plaintiffs estoppel claimis tinme barred. Defendants argue
that Plaintiffs estoppel claimis governed by a two year statute
of limtations borrowed from Pennsylvania tort |aw, rather than
the four year contract statute.

ERI SA does not contain a limtations period for an estoppel
claim so the Court nust “borrow a limtations period applicable
to the forumstate cl ains nost anal ogous to the ERI SA clai m at

hand.” (QJuck v. Unisys Corp., 960 F.2d 1168, 1179, 80 (3d Gr.

1992). The substantive claimof estoppel is established under

ERI SA where “a representation of fact [is] made to a party who
relies thereon with the right to so rely,” such that the
representation “may not be denied by the party making the
representation if such denial would result in injury or danage to

the relying party.” Rosen v. Hotel & Restaurant Enployees &

Bart enders Union, 637 F.2d 592, 597 (3d G r. 1981), quoting 1 S.

WIlliston, Wlliston on Contracts, 8§ 139, at 600 (3d. Ed. 1957).
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Pennsylvania law is clear that estoppel clains sound in
contract, and that the four-year statute provided in 42 Pa.C. S A
8§ 5525(4) and (8) for “an action upon a contract inplied in | aw
or other contractual undertaking provides the applicable

[imtations period. See Crouse v. Cyclops Industries, 704 A 2d

1090, 1093 (Pa. Super. 1997) (“prom ssory estoppel falls under
the unbrella of contract |aw').

It is |likew se clear that an estoppel clai munder ERI SA
sounds in contract, and that Plaintiffs have rai sed genui ne
i ssues of material fact concerning an estoppel claim Plaintiffs
have presented evi dence which rai ses genui ne i ssues regarding
when their estoppel clains accrued. The evidence presented by
Plaintiffs raises the possibility that the estoppel clains did
not accrue until at |east Septenber of 1994, or even as |late as
sonetinme 1995 or 1996, when Plaintiffs claimthey were first
notified that their pensions had not remained the sane. This
action was filed in Cctober of 1997, and therefore Plaintiffs
have clearly created a genuine issue of material fact regarding
the tineliness of their estoppel clains.

For the reasons stated above, the Defendants’ notion for

summary judgnent as to the two naned Plaintiffs wll be denied.

The Motion to Decertify the d ass

Rul e 23(c)(1) provides that a certification order “may be

25



conditional, and may be altered or anended before a decision on
the nerits.” Fed.R CGv.P. 23(c)(1). Once a class is certified,
the court nust continue to scrutinize and reassess the cl ass

ruling as the facts of the case are devel oped through di scovery.

Barnes v. Anerican Tobacco Co., 161 F.3d 127, 140 (3d Cr. 1998).

“[T]he district court is charged wwth the duty of nonitoring its
class decisions in light of the evidentiary devel opnent of the
case. The district judge nust define, redefine, subclass, and
decertify as appropriate in response to the progression of the

case fromassertion to facts.” 1d. (quoting R chardson v. Byrd,

709 F.2d 1016, 1019 (5th Gr.), cert denied, 464 U S. 1009

(1983)). Certification nmust be withdrawn if Rule 23 requirenents
are not net.

Plaintiffs bear the burden of proving that this action
satisfies all of the certification requirenents of Rule 23.

Georgine v. Ancthem Prod., Inc., 83 F.3d 610, 624 (3d Cr. 1996),

aff’d sub. nom Ancthem Prods. v. Wndsor, 117 S.C. 2231 (1997).

I n determ ni ng whether the class should be decertified, the Court
w Il exam ne Federal Rule of Cvil Procedure 23(a). Fed.R Cv.P.
23(a) establishes four prerequisites to a class action: (1) the
cl ass nust be so nunerous that joinder of all nenbers is

i npracticable; (2) there nust be questions of |aw or fact conmmon
to the class; (3) the clains of the representative parties nust

be typical of the clains of the class; and (4) the representative
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parties nust fairly and adequately protect the interests of the
class. Fed.R Cv.P. 23(a). 1In order to establish that class
certification is proper, Plaintiffs nust establish that all four

requisites of Rule 23(a) are net. Baby Neal for and by Kanter v.

Casey, 43 F.3d 48, 55 (3d Cir. 1994). In addition, a class nust
conply with one of the parts of Rule 23(b). 1d. at 55-56.

In their notion to decertify the class, the Defendants have
not contested that the representative parties can fairly and
adequately protect the interests of the class, as required by
Fed.R Civ.P. 23(a). Therefore, the Court will address the
remai ning three elenents of Rule 23(a), in order to determ ne
whet her the Plaintiffs have established that the remaining three
el ements of Rule 23 are net.

The first requirenent of Rule 23(a) is that the class be so
nunmerous that joinder of the class would be inpracticable.

However , i npracticabl e does not nean ‘inpossible.” The
representatives of the proposed class need only show that it is
extrenely difficult or inconvenient to join all nenbers of the

class.” Wight, MIler & Kane, Federal Practice and Procedure:

GCvil 2d 8 1762 at 159. Furthernore, the Third G rcuit has
noted that the nunerosity requirenent should not be rigorously
applied in cases where injunctive relief is requested. Wiss v.

York Hospital, 745 F.2d 786, 808 (3d G r. 1984).

At the time the Court originally certified the plaintiff
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class, the Plaintiffs estimated that the proposed class contai ned
at | east 250 nenbers of former Bell Atlantic enployees who noved
to BAMS and to whom representations were nade that the enpl oyees'
pension benefits would remain the sane if they transferred their
enpl oynent to BAMS. Plaintiffs nowidentify 180 such transferees.
The Court finds that the 180 class nenbers readily neet the
nunerosity requirenent of Rule 23(a). See Wight, MIler & Kane,

Federal Practice and Procedure: Gvil 2d § 1762 at 177-179

(coll ecting cases where joinder found inpracticable when there
were 200 or fewer nenbers.)

Rul e 23(a)(2) next requires that there be issues of |aw or
fact cormon to the class as a whole. As the Court noted in its
original certification nenorandum “[t]he commonality requirenent
W ll be satisfied if the naned plaintiffs share at | east one
question of fact or law with the grievances of the prospective

class.” Baby Neal for and by Kanter v. Casey, 43 F.3d at 56.

Thus, the Third G rcuit has noted, the commonality requirenent is
“easily net.” 1d. Factual differences nmay exist anong
plaintiffs because they do not need to share identical clains.
Id.

Plaintiffs have identified the follow ng common | egal and
factual issues:

Whet her defendants and their agents functioned as ERI SA

fiduciaries with respect to their comuni cati ons about

pensi on benefits with persons who transferred from Bel
Atlantic's |l and-1ine business to BAMS before the Cell Co
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joint venture.

Whet her Def endants breached their fiduciary duties to
provi de transferees with conplete and accurate

i nformati on about the inpact of changes in their
pensi on benefits.

Whet her Defendants' m srepresentati ons and om ssions
were material .

Whet her causation is based on the materiality of
Def endant s’ omi ssi ons.

Whet her Defendants knew that the information being
provi ded or withheld m ght cause harmto transferees.

Whet her the facts and circunstances of Defendants'

conduct constitute "extraordinary circunstances"” for

pur poses of the estoppel claim

The Court remains satisfied that the second prong of Rule
23(a) has been net.

Next, Rule 23(a) requires that the Plaintiffs’ clains are
typical of those of the proposed class nenbers. |n Baby Neal,
the Third GCrcuit noted that “cases challenging the sanme unl awf ul
conduct which affects both the nanmed plaintiffs and the putative
class usually satisfy the typicality requirenent irrespective of
the varying fact patterns underlying the individual clains ...
Actions requesting declaratory and injunctive relief to renedy
conduct directed at the class clearly fit this nold.” Baby Neal,
43 F.3d at 58. Plaintiffs and the nenbers of the class al
chal I enge the sane all eged course of conduct on the part of

Def endants by m srepresenting and/or w thhol ding materi al

i nformati on concerning the changes in the transferees’ pension
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benefits. This alleged common course of conduct affected both
Plaintiffs and the class nenbers in the sane way in that it
ultimately resulted in a reduction of the pension benefits of
both Plaintiffs and the class nenbers. Therefore, the Court
continues to be satisfied that the Plaintiffs are typical of the
class and that the third prong of Rule 23(a) has been net.

Finally, in addition to satisfying Rule 23(a), Plaintiffs
must show t hat one of the subsections of Rule 23(b) is net. In
its certification nenorandum the Court certified the class under
Rule 23(b)(2), and the Court remains satisfied that such
certification is proper.

Rul e 23(b)(2) provides that an action nmay be maintained as a
class action if “the party opposing the class has acted or
refused to act on grounds generally applicable to the class,

t hereby nmaki ng appropriate final injunctive relief or
correspondi ng declaratory relief with respect to the class as a
whole.” Fed.R Cv.P. 23(b)(2). The Third Grcuit has held that
“this requirenent is alnost automatically satisfied in actions
primarily seeking injunctive relief.” Baby Neal, 43 F.3d at 58,

59 (citing Weiss v. York Hospital, 745 F.2d at 811). The Third

Circuit noted that what is inportant under Rule 23(b)(2) is that
the relief sought by the named plaintiffs benefit the entire
class. [|d. at 59.

As the Court originally found, there is no doubt that the
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requirenments of Rule 23(b)(2) are satisfied in this case. The
proposed class of Plaintiffs allege that the Defendants engaged
in a common course of uniformmsrepresentati ons and om ssi ons
affecting the entire class. Plaintiffs seek declaratory and
injunctive relief on behalf of the entire class, and such relief,
if granted, will benefit the entire class. Therefore, the Court
finds that the Rule 23(b) requirenent for class certification

conti nues to be satisfi ed.

For the reasons stated above, the Defendants’ notions for

summary judgnent against the naned Plaintiffs and to decertify

the class will be denied. An appropriate Order follows.
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THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A
I
JAMES MCHENRY and
R JAMES MATYAS

CIVIL ACTI ON

|
|
|
V. | NO. 97- 6556
|
BELL ATLANTI C CORPCRATI ON and |
CELLCO PARTNERSHI P d/ b/ a |
BELL ATLANTI C MOBI LE |
ORDER

AND NOW this 17th day of My, 1999; Defendants having fil ed
a notion for summary judgnent agai nst Janes McHenry and R Janes
Mat yas; Defendants having also filed a notion to decertify the
class; Plaintiffs having opposed both of Defendants’ notions; for
the reasons stated in the acconpanyi ng Menorandum of this date;

| T 1S ORDERED: The Defendants’ notion for sumrary judgnent
agai nst the Janes McHenry and R Janes Matyas is DEN ED

| T 1S FURTHER ORDERED: The Defendants’ notion to decertify

the class i s DEN ED

RAYMOND J. BRODERI CK, J.
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